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Burden of proof has the "amphibious" character of substantive law and 
procedural law. Tts distribution not only affects the organization and advance 
of the forms of action, but also involves the maintenance and protection of 
substantive rights. It is contrary to the principle of action of equality of arms 
and is not conducive to the protection and relief of the rights of patients to set 
burden of proof normally based on Die Normentheorie in the medical damages 
liability. The inversion of burden of proof  based on Gefahrenkreistheorie does 
not help alleviate the conflicts between patients and doctors, and advance the 
development of medical industries.Therefore, it is necessary to explore a 
"middle way" between them –Fixed Die Normentheorie and the balance of 
burden of proof. That’s to say , it’s supposed to introduce the systems of 
presumption of fact, anscheinsbeweis and obstruction of evidence to reduce the 
standard of proof and ease burden of proof appropriately , in order to achieve 
the balance of burden of proof and the litigation justice. 
This article is divided into four chapters in adittion to the preface and 
conclusion.  
The first chapter is the problem of burden of proof in the medical liability. 
This chapter presents and analyzes the issues of the allocation of burden of 
proof in the medical damages liability of our current legal system. On one hand, 
we adopte the principle of fault liability and set the burden of proof normally in 
substantive law. On the other hand, we adopte the doctrine of presumption and 
invert the burden of proof. It’s obvious that there is opetition and dilemma in 
the application of them. In addition, there are inevitable drawback and 
shortcomings to apply any one of them. 
The second chapter are Die Normentheorie and the normal setting of 















Normentheorie, and then analyzes the allocation of burden of proof in the 
medical damages liability in the vision of Die Normentheorie.Finally, it further 
discusses the shortcomings of Die Normentheorieb and the disequilibrium of 
the burden of proof in the medical damages liability. 
The third chapter are Gefahrenkreistheorie and the inversion of burden of 
proof. Firstly, this chapter introduces the basis and functions of 
Gefahrenkreistheorie,and 
then analyzes the allocation of burden of proof in the medical damages 
liability in the vision of Gefahrenkreistheorie. Fianlly, it further discusses 
thelimitations of Gefahrenkreistheorie, the question of the application of 
Gefahrenkreistheorie in the medical damages liability and the criticism of the 
double inversion of burden of proof based on Gefahrenkreistheorie in the law 
science community and the medical community. 
The fourth chapter are Fixed Die Normentheorie and the balance of burden 
of proof. The chapter is the key part of this article and it presents the 
countermeasure, the"middle way" between Die Normentheorie and 
Gefahrenkreistheorie-Fixed Die Normentheorie and the balance of burden of 
proof, to solve the problem that there is the disequilibrium of the burden of 
proof in the medical damages liability in the vision of Die Normentheorie and 
the question of the double inversion of burden of proof based on 
Gefahrenkreistheorie.Firstly,this chapter analyzes the fixed application of 
DieNormentheorie and discusses the balance of burden of proof in the medical 
damages liability in the vision of Fixed Die Normentheorie. That’s to say, it’s 
supposed to introduce the systems of presumption of fact, anscheinsbeweis and 
obstruction of evidence to reduce the standard of burden of proof and ease it 
appropriately to some extent on the basis of the principle of fault liability and 
the normal allocation of burden of proof. Finally, it further discusses the 
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